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The superior court in Frankfurt, Germany 
last year had to rule whether a physician acted 
improperly and was liable for damages when he 
did not inform the wife of an AIDS patient that 
she may be at risk of being infected. She later did 
became HIV positive and filed a damage suit 
against the doctor for not having informed her of 
her husband's infection and the risk she was facing 
by having unprotected sex with him. The doctor 
had counseled his patient that he must use con­
doms and that he should inform his mate of his 
HIV status. However, there was no assurance that 
the patient followed his advice. The patient later 
died of AIDS related disease and his widow, the 
claimant, testified that he had not informed her of 
his status and never used condoms when they had 
sexual intercourse. A lower court had previously 
ruled that the doctor had acted properly by warning 
his patient that he may endanger others if not using 
condoms. The superior court judge, however, ruled 
against the physician stating that in "situations 
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where life and limb of others are at risk, doctor 
patient confidentiality must take a second role". 
AIDS activists in Germany are rallying against 
this ruling, stating that reporting AIDS infection to 
others against the wish of the patient will inhibit 
the willingness of subjects to be tested and is a 
breech of physician-patient confidentiality. The 
case is now being appealed to a yet higher court< I). 

One of the authors was recently confronted 
with a patient who was discovered to be HIV posi­
tive when he underwent a routine minor surgical 
procedure and had undergone a "routine" HIV 
screening test. He had a "live-in" girl-friend and she 
was found to be HIV antibody and antigen nega­
tive. The patient was then advised to return with his 
girl friend for a discussion of his HIV status. This 
was to be done in the presence of a physician able 
to answer HIV related questions. The purpose was 
to explain to the girl what was at stake and what 
precautions need to be taken if she decided to con­
tinue the relationship. The patient and his friend 
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did not appear for this conference and calls were 
not returned. What are the ethical and legal obliga­
tions of the doctors in this case under Thai law? 

An effort to obtain guidance on this issue 
from the United States was not only partly illumi­
nating. Literature obtainable from the internet 
stressed the need for confidentiality and the legal 
risks of breaking it, but mostly skirts the problem 
of a physicians responsibility of notifying the 
partner of an possibly irresponsible HIV infected 
patient. A court in California had previously ruled 
that a psychiatrist, who was told by a patient that 
he was going to kill someone and then went ahead 
and did it, was liable for not having informed the 
police of this threat. The judge stated "the doctor 
has an obligation to violate confidentiality if the 
patient poses a serious threat to others". The Council 
on Ethical and Judicial Affairs of the American 
Medical Association stated: Exceptions to confiden­
tiality (HIV testing) are appropriate when necessary 
to protect the public health or when necessary to 
protect individuals, including health care workers, 
who are endangered by persons infected with HIV. 
If a physician knows that a sereopositive individual 
is endangering a third party, the physician should 
within constraints of the law attempt to persuade 
the patient to cease endangering others and, if per­
suassion fails, notify authorities. If the authorities 
take no action, he or she should notify the endan-

gered third party(2,3). At least one American court 
case emphasized the duty of the doctor to warn the 
spouse. Whether this concept has ever been applied 
to an HIV positive person who has or might have 
unprotected sex with an unknowing partner in Thai­
land, is not known to the authors. Thai law and 
guidelines from the Medical Council are not clear. 
A law (Section 323 of the Thai code) states that it is 
a criminal offense to reveal secrets acquired in the 
private sector of a patient to an other person. Yet a 
group of experts convening in 1992 to discuss 
"AIDS and Law" concluded that: a person found 
to be HIV positive should be notified of this 
fact. He or she must know that he or she is respon­
sible if he or she transmits the virus to an other 
person. The spouse of such a person may be noti­
fied by criminal law (section 67) However, accord­
ing to section 323, it is illegal to tell a third party 
without permission of the patient. There seems to 
be a contradiction in these statements. 

It is rather obvious that this issue needs 
to be clarified and that some firm and unambiguous 
recommendations should be prepared by a com­
mittee composed of public health officials, physi­
cians who are dealing with HIV patients and legal 
as well as ethical experts. The authors agree that 
the confidentiality of HIV testing must be main­
tained as much as possible but there are also limited 
to this which require recognition and definition. 
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